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December 13th. The lawyers there promise a hospitable welcome that will 
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the important business program that will be scheduled for consideration. 


E. DIXIE BEGGS, President. 
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SOME SUGGESTIONS FOR THE ELIMINATION 
OR REDUCTION OF PUBLICATION OF 
UNNECESSARY OPINIONS* 


By FRANCIS P. WHITEHAIR of the DeLand Bar 


As long ago as 1911, MR. JUSTICE BRANDEIS in one of his infrequent 
interviews, said: 


“IT have not got as much from books as I have from tackling con- 
crete problems. I have generally run up against a problem, and 
painfully tried to think it out, with a measure of success, and have 


then read a book and found to my surprise that some other chap 
was before me.”! 


And, it is to this extent that I have shared, at least, one Brandeis experience; 
for, in tackling the problem: “Suggestions for the Elimination or Reduction of 
Publication of Unnecessary Opinions” I went about it, drawing solely upon 
experiences gained during twenty-five years at the bar, in an effort to develop 
practical methods of accomplishing procreant results. Later, with manuscript 
complete, I searched for written data on the subject and, “found to my sur- 
prise that some other chap was before me.” A sizable bibliography was as- 
sembled in a few days and with limited facilities. It contains over one hun- 
dred proposed solutions of the problem; and yet I am certain that the ref- 
erence material does not begin to cover all that has been written and dis- 


cussed on the subject by judges, lawyers, professors of law, law book 
publishers and others. 


In fact, as I perused the stacks of material on my desk and floor, a recent 
occasion in the Nation’s Capitol came to mind. For weeks the Senate Committee 
on Labor had listened to arguments urging favorable consideration of pending 
amendments to the existing labor laws. Day after day briefs were presented 
and read by executives of management or their lawyers. Despite the monotony 
of the proceedings, the committee room remained filled with spectators. They 
were willing to endure the ordeal for a bushy eyebrowed labor leader was 
scheduled, according to press forecasts, to be “put on the spot” before the 
hearings adjourned. Finally the day and hour arrived. As the labor leader 
took the witness chair, newsreel cameras began to grind, photographers 
scrambled for an advantageous position, flash bulbs illumined the room like 
star shells over the enemy’s ship at sea, and the members of the Committee 
in statesmanlike manner proceeded to arrange pad and pencil to jot down 
notes. The prominent figure, once seated, looked at Senator Taft and said: 
“Mr. Chairman, to epitomize, organized labor is opposed to any and all 
amendments. That’s all I have to say, I thank you.” 


Let it be understood that I did not expect “ruffles and flourishes” when 
appearing here today, but, in view of the innumerable articles and addresses 
on the subject, and anticipating the worst when the arena of the forum is 
thrown open following this effort, would that I could say: If the Court please, 
to epitomize, the problem has been placed in repose. However, two reasons give 
me fortitude to proceed; One, the honor and privilege of being here as a dele- 
gate from my beloved State of Florida, and the other, a warning sounded by 


* A Treatise delivered May 23, 1947 before the Fifth Circuit Judicial Conference held in New Orleans. 


1. BRANDEIS LAWYER AND JUDGE IN THE MODERN STATE by Alpheus Mason, p. 86, quoting from 
Ernest Poole’s interview published in ‘“‘The American Magazine’ February 1911. 
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the mistaken prophecy of the Commissioner of Patents in his annual report 
to Congress in 1843. The Commissioner wrote: 


“The advancement of the arts, from year to year, taxes our cre- 
dulity, and seems to presage the arrival of that period when human 
improvement must end.’ 


Four years later Thomas A. Edison was born. Therefore, although many of 
America’s eminent jurists, learned lawyers, distinguished professors and others 
have contributed classical articles on and irrefutable syllogisms of the evil of 
publishing unnecessary opinions, I shall proceed in the hope and with a desire 
that the open form to follow this prelude will result in the Fifth Circuit adopt- 
ing an efficacious, sound and workable formula to solve its problem. 


What I shall say cannot be considered original. It is, at most, no more 
than an earnest attempt to sift the “wheat from the chaff” with due respect 
to all of those whose written discussions of the problem have been examined 
and ruled out. 


In 1942 a Chicago lawyer made a study of the reported decisions, Federal 
and State, to date, put the figures on a graph, and projected the curve into 
the future to 1990. The results were as follows: 


Growth in the Volume of Reported case Law 
Total Number of 


Period Number of Decisions Decisions 
1790-1840 
1840-1890 450,000 500,000 
1890-1940 1,250.000 1,750,000 
1940-1990 2,000,000 (est.) 3,750,000 (est.) 


It is evident that by 1942 the conscience of the judiciary and the bar was 
awakened to the necessity of meeting the deplorable condition arising from 
the growing multitude of published opinions. Wider interests and deeper sym- 
pathies were openly manifest. Law Reviews, Bar Journals and other legal 
periodicals had by then published, with strong endorsement, informative, 
piquant, and apperceptive articles dealing with the subject. The interest has 
increased with such intensity that by now very few judicial conferences, bar 
associations or other legal fraternities as such, have failed to focus their atten- 
tion on this and kindred subjects at one time or another. As a result, there is 
greater unanimity of opinion among the judges and members of the legal pro- 
fession, on the necessity of reducing the volume of published opinions, than the 
most courageous and optimistic prognosticator would have predicted, in 1942, 
could ever exist among them on any question. And, yet, despite this brotherly 
adhesion—that something must be done about it—little progress has been made 
by many of the federal and state courts and legislative branches of government, 
toward a permanent and lasting solution. 


The volume of case law has become a serious burden, but, it seems, the 
judicial opinion-factory is not to be outdone in this industrial age of mass pro- 
duction. Five-to-four, two-to-one, and four-to-three decisions. with a liberal 
assortment of dissenting opinions to give solace to the aggrieved; opinions of 
no value except perhaps to the litigants and their attorneys, cumulative opinions; 
and, fact finding opinions are a few of the models rolling off the judicial 
assembly line in large volume. A survey* contained in the reports of the Ameri- 


2. Commissioner of Patents, Annual Report 1843, Library of Congress. 
3. Vol. 17, pp. 366, 367, 368. 
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can Bar Association groups the opinions, as follows: on procedural points 48 
per cent, construction local statutes 23 per cent, purely fact questions 11 per 
cent, purely reiterative 8 per cent, and new developments 10 per cent. 


The Judges of the Fifth Circuit contributed 192 opinions for the Federal 
Reporters published in 1926, with an average of two and four tenths columns 
of legal wisdom per opinion. The deep South’s subsequent ability, even under 
an agrarian economy, to furnish its Federal Appellate Judges with the essential 
raw material to set the pace in the number of judicial pronouncements for their 
brethren having conterminous jurisdiction, is shown by the fact that in 1946 
the Fifth Circuit contributed 420 of the 2345 published opinions. Moreover, 
the 1926 pattern of two and four tenths columns per opinion was increased 
to four and three tenths columns per opinion in 205 of them. Hence, the Fifth 
Circuit has managed to provide the private publishers with reams and reams 
of salable legal merchandise which they “avidly seize upon * * * and the book 
shelves are full of them.’ 


The law book publishers to make certain that none of the impressive utter- 
ances, prosaic writings, legal monographs, or prolix jargon of the judiciary shall 
be emtombed not only prints them once, but frequently twice. And, when the 
triple pass from lawyer to judge to book publisher is complete, the wheels of 
American salesmanship are, with painstaking care, set in motion. Circulars 
are mailed to all lawyer-prospects announcing a new volume and containing 
convincing information on the necessity of purchasing the latest model. This 
service is so efficient, and apparently the coverage so broad, that in my own 
case I had been in the States less than sixty days, after three years vacation 
in the South Seas as a guest of Uncle Sam, when someone restored my name to 
the master mailing list. From that time on I have been deluged with circulars 
detailing the library requirements to properly practice law in a village of 
8,000 souls. 


With an admission to the bar and a slight prewar professional knowledge 
as principal assets, I recently undertook to assemble a law library. Among the 
requirements were: First Federal—300 volumes—period covered 1880-1924; 
Federal (2nd)—158 volumes—period covered 1924 to April 1947; Federal 
Supplement—69 volumes—period covered 1932 to April 1947. When I inquired 
what cases are now included in these volumes, the salesman replied: “All cases 
are published in which an opinion is written.” I shall not burden you by reading 
the list of all books considered necessary to round out a workable library, but 
you may be interested to know that it contained 3,200 volumes and requires 
about 530 linear feet of shelving. Placed vertically, side by side, the volumes 
would completely encircle the largest building in my home town, and then some. 
As a distinguished Lawyer friend of Washington, D. C., recenty wrote: “I can 
readily see that law reports as they are now arranged present an impossible 
burden to the lawyer who runs a modest office.” And, the struggling lawyer 
is asking, with acerbity, how long will the opinion factory continue to produce 
more and more unnecessary tools for his legal workshop? 


4. According to Reference Department, Library of Congress. 

5. “The Multitude of Published Opinions’ by Hon. Samuel H. Sibley, Senior Judge of the U. S. Circuit 
Court of Appeals for the Fifth Circuit, published in Vol. 25, p. 166 Journal of the American Judicature 
Society, April 1942. 

6. The Editorial Counsel of West Publishing Company wrote under date of May 15, 1947 ‘‘*** The mem- 
bers of the Bar cannot be fully served by the court if the court does not publicize all of the opinions 
rendered by it regardless of how long or short such opinions are *** and we firmly believe that the 
number of cases appealed will be less if the court publicizes its position on each question which comes 
before it, either by an opinion or by references to the previous decisions serving as stare decisis.” 
The more cases the greater the business and remunerative profit sounds axiomatic, but not so accord- 
ing to the Editorial Counsel of West Publishing Company who wrote on May 10, 1947 ‘“‘*** it would 
doubtless be more profitable to the publishing house if a lesser number of cases were to be reported 
in that a greater number of lawyers would feel disposed to purchase***.’’ 
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I am not unmindful of the fact that our discussion is limited, in a sense, 
to the reduction or elimination of publication of unnecessary opinions of the 
Circuit Court of Appeals and District Courts within the Fifth Circuit. However, 
it would not be amiss to briefly summarize what the several state courts and 
legislatures are doing or have done to regulate the writing of opinions and 
subsequent publication thereof. 


New Mexico and Missouri provide for a commission which determines 
which written opinions shall be published. 


Arkansas, California, Delaware, Florida, Illinois, lowa, Kansas, Maine, New 
York, Texas, Virginia leave the matter of selection of opinions for publication 
to the discretion of the court from whence they issued or the discretion of 
the reporter with whose choice the court must concur. 


Still other states, Nebraska, Alabama, Mississippi, Utah and Rhode Island, 
prescribe by statute in which cases the court must issue a written opinion and 
then require the publication of all written opinions. 


The balance of the states require that either every opinion be published or 
a report of some type be published in every case.? 


Within the compass of the Fifth Circuit, Alabama, Florida, Mississippi and 
Texas have already taken steps to reduce or eleminate opinion writing and 
publication under either self-imposed limitations or authority of legislative 
enactment. The Texas Supreme Court blazed the trail by adopting four rules, 
after consideration of Bench and Bar, and under legislative authority, one of 
which is quoted, in part, as follows: 


“Rule 452. Opinions to be brief. Opinions of the Courts of Civil 
Appeals shall be brief as practicable. * * * * In every case where 
application for writ of error is unqualifiedly refused or is granted, 
the opinion shall be ordered published; in other cases opinions shall 
be ordered not published when they present no question or applica- 
tion of any rule of law of interest or importance to the jurispru- 
dence of the state.” (Underscoring supplied.) 


The ALABAMA law is found in section 66 title 13 reading, in part, as 
follows: 


“The justices of the supreme court and the judges of the court of 
appeals shall not be required to write opinions in cases where the 
decisions merely reaffirm previous decisions, or relate to questions 
of fact only, or when the cases decided would in their opinion serve 
no useful purpose as precedents. * * * *” 


The Clerk of the ALABAMA Supreme Court advised under date of May 10, 


that “It has been the practice of this court to report practically all of the 
court’s opinions.” 


In MISSISSIPPI, the Annotated Code of 1942, provides, inter alia: 
“Section 9031. The reporter shall cause such of the decisions of 
the Supreme Court as may be deemed by him or any of the judges 
of sufficient importance to be printed and published * * *” Section 
1963. “In all cases settling important principles, in cases to be 
remanded, and in all cases where the judgment or decree of the 
court below is reversed, and in all felonies where the punishment 
prescribed is 10 years or more, the opinion of the Supreme Court 


7. Regulation of opinion—writing and publication thereof in the several states, by St 
Reference Department, Library of Congress. 
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shall be in writing stating the reasons upon which the decision is 
made; and the opinion shall be recorded by the clerk. ***” 


The official Supreme Court Reporter, under date of May 9, commented: 
“As a matter of practice, the Supreme Court writes an opinion in 
any case they so desire. * * * When the written opinion is handed 
down by the Supreme Court the judges indicate thereon those opin- 
ions that are not to be officially reported.” 


In FLORIDA, where we always devise a new and different way of doing 
things, the members of the Supreme Court have informally put into effect two 
measures, providing: 


“1. Through the Clerk of the ihey instructed the 
of the Florida Reports and the West Publishing Co. * * * to desist 
in printing per curiam orders and headnotes to them, and, adopt 
instead the short recitation naming the parties to the appeal fol- 
lowed by ‘Supreme Court of Florida’, followed by the division of 
the court deciding the matter if decided by a division rather than 
by the court En Banc, the date of the judgment, denial of the re- 
hearing if rehearing was denied, followed by the one word 
‘affirmed.’ 


“2. The members of the court agreed that in the future opinions 
would be written and published only in cases that involved questions 
that have not previously been decided, or such cases as the facts 
and circumstances make it advisable that an opinion be written and 
published.””® 


A bill has been introduced in the Florida Legislature (which is now in 
regular session) to provide for the “Procurement, Preparation, Publication, 
(ete.) of the Reports of The Supreme Court of Florida * * *.” The bill has 
passed the House and is now pending in the Senate. It is supported by the 
“Committee on Law Reporting” of the Florida Bar Association. The bill pro- 
poses to change the present law so that the Florida Reports may be printed 
outside the state. At least twenty-seven states now use West Publishing Com- 
pany to print their Reports, and I am advised that considerable saving thereby 
accrues to the lawyers. Under Florida’s existing system of publishing reports, 
few lawyers use them with the result, according to the Clerk of the Supreme 
Court, “There has accumulated and is occupying valuable space now in the 
Supreme Court (at Tallahassee) 44,000 volumes of Florida Reports published 
from time to time through the years for which there has been no demand.” 


The courts of GEORGIA!’ and LOUISIANA have not seen fit to impose 
limitations on publication of opinions. The Legislature of Georgia has not acted 
on the subject.11 


In view of the above, it appears that the good sense of the judiciary, sup- 
ported by the legislative branch in some instances is slowly, but surely, ridding 
the state court contribution to the multiplicity of opinions of a mass of written 
verbiage by reducing the length of opinions for publication and eliminating 


8. For illustrations see 27 So. (2nd) p. 341. For contents formerly published see first column 8 So. (2d) 
a. 


Pp. 

9. According to the Clerk of the Florida Supreme Court the members of the Court have adhered to the 
informal agreement, supra, and this new policy has contributed very definitely to a decrease in space 
of published opinions. 

10. MR. JUSTICE SIBLEY, Senior Judge of the U. S. C. C. A., for the Fifth Circuit stated that the 
Georgia Court at one time imposed a limitation on the number of published volumes per annum. He 
did not know whether this rule was now in effect. 

11. Telegram from Hon. Wright Lipford, Ass’t Attorney General of Georgia reading: ‘‘No limitation im- 
posed on reported court opinions.” 
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altogether the publication of others. Can it be that like efforts are in effect in 
enough states of the Union to produce the results shown by telegraphic advices 
from West Publishing Company on Monday of this week?!? I quote: 


“1931 reported over... 28,000 cases | 
1934 reported over... 27,000. cases . 
1945 and 1946 under 18,000 cases” 


I am not equipped to measure accurately the contribution made by the courts 
to the substantial decrease in the number of reported cases, as indicated above. 
But, when I examined the statistics furnished by the Clerk of the Fifth Circuit 
and found that there has been a steady decline in the number of cases docketed'* 
with the clerk from and during the court’s fiscal year! 1940 through 1946 in- 
clusive, it became clear that a “falling off” of litigation has played a part in 
the decrease. This decline in reported cases and cases docketed may be caused 
by the substantial decrease in civil litigation in which the United States is a 
party. However, private cases in the federal district courts increased about one- 
fourth during the fiscal year 1946, “indicating a strong trend toward a return 
to prewar volume in private litigation.”15 Nevertheless, whatever reasons may 
be found to support or explain the decreases, it does not follow that the question 
under discussion should be considered with less enthusiam. 


The “Prayer for General Relief” of the 164416 lawyers of Alabama, 2706!" 
of Florida, 1383218 of Mississippi and the 799819 of Texas has been duly con- 
sidered and granted by their respective state courts acting with or without leg- 
islative assistance. It remains for the federal courts and the state courts of 
Georgia, with 2620 lawyers?° and Louisiana with 2043?! to fall in line so that 
the Bench and Bar of the Fifth Circuit may contribute a clear and convincing 
share in the whole work of judicial improvement and progress in this field. 


The question of pressing moment is: What do the judges of the Fifth Cir- 
cuit intend to do about curtailing the publication of opinions? Obviously, it 
is a matter within their discretion.and one which, as I see it, should be squarely 
met, without delay. In search of information on other circuits inquiry was 


made of the Director of the Administrative Office of the United States Courts 
who, on May 15, advised that: 


“ * * T would say that none of the eleven judicial circuits (in- 
cluding the District of Columbia) has adopted a rule regulating 
the publication of opinions of the circuit, and the matter is left to 
the discretion of the judges and courts concerned.” 


The Director also remarked: “The best thing (I know) on the subject (is) 
an address?? by Circuit Judge JOHN D. MARTIN of the Sixth Circuit before 
a judicial conference of that Circuit in 1942.” About ten months prior to the 
publication of MR. JUSTICE MARTIN’S address the American Judicature So- 


12, The Editorial Counsel wrote on May 10, 1947: ‘‘The number of opinions rendered by the federal 
_— J been materially decreased * * ‘ the cases published used as precedents have already begun 
e work.” 


Fiscal years: 1940—398 cases; 1941—406 cases; 1942—386 cases; 1943—350 cases; 1944—354 cases; 1945— 
329 cases; and 1946—302 cases. Approximately 80 per cent were appeals from U. S. District Courts; 
about 12 per cent from tax courts; 5 per cent from NLRB and balance from administrative tribunals, 
viz: Securities and Exchange Commission, Federal Power Commission, Administrator of Wage and 


Hour Division, Civil Aeronautic Authority, Federal Trade Commission, Alcohol Administrator and 
U. S. Processing Board. 


14. Fiscal year begins July 1 and ends June 30. 

. Annual Report of the Director of the Administrative Office of the U. S. Courts (1946) p 

17, 18 and 19. Number of Lawyers by states listed in Martindale-Hubbell Legal ae Naat edition. 
20. Number of lawyers, by states, listed in Martindale-Hubbell Legal Directory, 1947 edition. 

4 Number of lawyers, by states, listed in Martindale-Hubbell Legal Directory, 1947 edition. 
22. “‘The Problems of Reducing the Volume of Published Opinions’’ published in condensed a in Vol. 
26, p. 138, et seq., of the Journal of the American Judicature Society, February 1943 is 


13. 
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ciety published an article? on “The Multitude of Published Opinions” written 
by the Senior Member of the Fifth Circuit—The Honorable SAMUEL H. 
SIBLEY. So, within the space of about ten months we have the published 
view of two of the fifty-seven United States Circuit Judges condemning the 
ever-increasing “avalanche” or “multitude” of published opinions, But what, if 
anything has been or will be done about it? That’s the question! 


No one will deny that the problem is one of grave importance and the 
courts should proceed with caution. But, surely by now, the judges who have 
heretofore “marked time” realize that the matter deserves serious and prompu 
consideration. No longer can minority elements call the adoption of a program 
to curtail publication of judicial opinions “a bold experimentation”. Moreover, 
no authoritative spokesman is advocating the limitation in writing opinions, or. 
in the publication thereof, to the extent of infringement upon the indispensable 
prerogatives of the American Judge whose duty, as well as desire, is to uphold, 
preserve and maintain the sacrosanct virtures of our system of jurisprudence. 
And above all else, I want it understood that nothing herein proposed is intended 


to deprive litigants, lawyers, and the public of a well reasoned opinion in every 
case which justifies one. 


As I reach the point of presenting suggestions, I find myself stricken with 
the fear of a legal tyro, for who am I to lay before this gathering of eminent 
jurists a plan or program designed to cure the weaknesses of a system of opinion 
writing and publication, which has been in use and widely discussed for decades. 
However, since the only Return to a Pre-emptory Writ of Mandamus is perform- 
ance, I respectfully submit the following: 


1. That the United States Court of Appeals for the Fifth Circuit invite 
one outstanding member of the bar from each of the six states within the 
Circuit to undertake a collective study and investigation of all programs which 
have been activated, tried and abandoned, or are being followed by U. S. 
Federal and State Courts to either improve opinion writing or reduce or elimi- 


nate the publication of certain opinions, or both, and report their findings 
with recommendations. 


2. That during the “study and investigation” suggested in One (1) above, 
consideration be given to the practicability of a separate publication containing 
all Court of Claims, tax?* and patent opinions and all other federal court 
opinions on cases originating with administrative tribunals. The specialized 
nature of the present-day law practice, and the growth of administrative law 
in the past few years, which, according to MR. JUSTICE MURPHY, “seems 
destined to be augmented even further in the future”’?5 is sufficient cause 
to justify this consideration. 


3. That in pursuing the study and investigation the Attorney General 
of the United States, the Chairman of and the counsel for the United States 
Senate and House Committees on the Judiciary, the Director of the Adminis- 
trative offices of the United States Courts, the Deans of at least six prominent 
American Colleges of law, the President of the American Bar Association, the 
President of the American Judicature Society, a Representative of the West 
Publishing Company, and a Representative of the Association of American Law 
Libraries be invited to submit their views on the “Study and Investigation”, 


23. Published in Vol. 25, p. 166, Journal of the American Judicature Society, April 1942 issue. 

24. Volume 158 of the Second Series, Federal Reporter was used to make a test. There are 37 cases re- 
ported dealing with internal revenue. Only 6 of the 37 carry headnotes having to do with any other 
branch of the law. To the general practitioner not interested in tax cases, 31 cases could have been 
eliminated from this one volume. 


25. Oklahoma Press Publishing Co., v. Walling 66 S. Ct. 494—dissenting opinion. 
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especially on the question of the advisability of requesting Congress to enact 


a law authorizing the appropriate federal courts to promulgate rules embracing 
any or all features of the subject. 


4. That the expense of such an undertaking be borne by the respective 
Bar Associations of the several states within the Fifth Circuit, to be allocated 
on the basis of the number of practicing lawyers in each state. 


5. That the foregoing suggestions, or any similar ones, which may be 
adopted be submitted to the Bar Associations of the respective states for 
approval before the invitations referred to in one (1) above are extended. 


6. That the following excerpts taken from the published articles of MR. 
JUSTICE SIBLEY and MR. JUSTICE MARTIN, supra, and from the court’: 
opinion in Hutchens v. State ex rel. Rhamey, 116 N. E. p. 413, be considerec 
by the Judges of the Fifth Circuit, as soon as practicable, for such action towar¢ 


reduction in preparation and publication of opinions as may be deemed ap- 
propriate by them. 


BY MR. JUSTICE SIBLEY 
“Long opinions are (not) necessary.” 


“Courts, * * * ought to restrain the publication of those (opinions) 
not of general importance.” 


“In cases that are affirmed, we often make memorandum judg- 
ments, without opinion. This practice could be extended with some 
profit, where the case presents nothing new.” 


BY MR. JUSTICE MARTIN 


“United States district judges have the means with which to make 
the first contribution.” 


“Excellent work of all the district judges in this circuit (makes) 


possible the omission of formal opinions in numerous appealed 
cases.” 


“In reviewing tribunals * * * cumulative opinions should not be 
exacted as proof of deliberation.” 


“The court of appeals for this circuit has, by frequent affirmance 


order, already contributed * * * to reduction of the number of ap- 
pellate court opinions.” 


“The first sign-post on the highway to opinion reduction points to 
a simple order of affirmance, without opinion, in a case in which 
the findings of fact are based upon substantial evidence and the 
conclusions of law are correctly drawn and clearly stated, whether 
or not the district judge has filed a written opinion. The rare ex- 
ception to total abstinence from affirming opinions might well be 


cases of genuine first impression, presenting real rather - than 
pseudo novelty.” 


On National Labor Relations Board and other Administrative Agencies 
“Absention from long fact opinions.” 


In Tax litigation cases; 


“When the court of appeals agrees with the reasoning and conclu- 
sions of the board, an order of affirmance * * *” 


In diversity of citizenship cases involving only the pronouncement and ap 
plication of settled local law: 


cases 
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“Refrain from writing.” (opinions) 


“Where judgment below are reversed * * * if the ground for re- 


versal can be made crystal clear by a mere order, why write an 
opinion.” 


“When a case is reversed upon the facts, what contribution to the 
sum total of jurisprudence is made by lengthy factual discussion in 
published opinion form? A purely fact opinion, resolving no con- 
flict of law, is of no practical or authoritative importance in the 
adjudication of other fact cases.’ 

“A trend to shorter opinions would be an efficient adjunct.” 

From Hutchens v. State ex rel. Rhamey: 

“When it clearly appears that no question is properly presented 
for our consideration, when the questions involved relate to some 
question of practice which has been decided so often that it is no 
longer an open question, where the questions are elementary and 
not of public interest or of sufficient importance to justify the 
preparation and publication of an opinion * * * we shall in the fu- 


ture, as we have in the past, exercise our discretion in the matter of 
writing an opinion * * *,” 


7. That the judges of the Fifth Circuit Court define what is considered 
by them to be “Unnecessary Opinions’*® as regards publication and determine 
if the law book publishers will consent to desist from publishing same sc 
designated. 


Suggestions contained in paragraphs numbered six (6) and seven (7) are 
offered as a means of affording immediate relief. Suggestions contained ir 
paragraphs numbered one (1) through five (5) inclusive, require time an¢ 
expense in performance. They may for that reason be “ruled out”. If so, anc 
especially in view of MR. JUSTICE SIBLEY’S statement: “I doubt if, without. 
the aid of law, this activity (referring to wholesale publication of opinions by 
private publishers) can be restrained,” in his article on “The Multitude of 
Published Opinions,” I suggest that the problem be presented to the United 
States Senate, of the Eightieth Congress, in the form of a proposed Resolution 
to create a sub-committee of the Committee on the Judiciary with ample au- 
thority to make a general study along the lines above suggested. 


Drastic changes must be made in the present methods of deciding and 
reporting cases, and as I have said before, a strong unanimity of opinion te 
this effect prevails among Bench and Bar. Moreover, I believe that the West; 
Publishing Company and other private publishers will cooperate with any plar 
which is adopted by and made clear to be the wish of the court. There are 
dissenters to be sure; especially among the lawyers who believe in appealing 
all cases, prompted, I suppose, by the encouarging percentage of reversals in 
their favor. These “litigators” will never approve any plan. Litigating for 
the sake of litigating, is their “stock in trade”. However, these litigators are 
an infinitesimal minority who will have an abundance of “precedents” upon 
which to appeal should the fifty American courts of last resort and the nu- 


merous intermediate—opinion writing—courts reduce their “out-put” seventy- 
five per cent. 


Sir Francis Bacon sounded a warning by assuming the cloak of the prophet 


26. Editorial Counsel of West Publishing Company writes under date of May 10, 1947, “ * * * it would be 


difficult to determine ‘the unnecessary opinions’, and to secure a unanimous decision as to which 
were the unnecessary opinions 
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nearly 330 years ago, when as Lord Chancellor of England he recommended 
to King James I: 
“The reducing or perfecting of the course or the corps of the 
common law” by omitting from the reports all “cases. wherein 
there is solemnly and long debated matter whereof there is now 
no question at all”; and, cases “merely of iteration and repetition. ai 
How many of our J udges intend to continue to add opinions to the printed 
mass which are of little or no value ‘to the body of the law? Must the myriad 
of published opinions continue to grow at the rate of several thousand each 
year simply because certain judges and courts refuse to exercise “the discre- 
tion” resting in them? If these judges and courts answer in the affirmative, 
I will run the chance of being classed among the puerile by predicting that 
their action or lack of it will exacerbate the issue to the point of resolving it 
into an acrimonious controversy. 
Our prayer for the solution of a problem centuries old is hereby renewed. 


JURORS 
By STEWART BEACH* 


A good many lawyers I have observed in action retain a curiously dated 
impression of the men and women who make up today’s juries. Give them 
“twelve good men and dumb,” they seem to feel, and a few well-chosen 
bursts of oratory will change this human clay into putty which they can 
mold as they desire. What they overlook is the fact that it is practically 
impossible to find this ideal jury anywhere in America today. 

After witnessing the selection of a great many juries, I have reached the 
conclusion that lawyers rarely have any real grounds for rejecting jurors on 
the evidence produced in their examination, unless a man’s unfitness to reach 
an honest verdict is apparent almost from the outset. I doubt that justice 
is often served by flagrant overworking of the peremptory challenge. An un- 
conscionable amount of time is spent in spinning out these interrogations. 
My own impression is that most of the questions jurors are asked defeat 
their very purpose of furnishing clues to a man’s prejudice. 

I doubt, too, that jurors are impressed by: histrionic talent in court. It 
has been my experience that just the opposite is true. Men are wary of being 
taken in by emotional appeals on the part of gifted attorneys. Their attitude 
was nicely expressed by a prospective juror who, during examination by a 
famous trial lawyer some years ago, maintained stoutly that he was prejudiced 
against the defendant. When pressed for an explanation he said, quite honestly 
I am sure, “Well, sir, when they call you in, I figure they are really in trouble.” 

Despite their expert knowledge of the law, attorneys are completely in- 
sulated from a most important part of courtroom drama—the reactions of 
those who sit in judgment on their clients. They have never been one of the 
twelve who sit in the jury box and gather about a table in the jury room. 
To make up this deficiency, it seems to me they rely heavily on the pleasant 
folklore left by legal giants who like to recall in their memoirs the shrewd 
intuition which sensed an unfavorable juror, or the impassioned plea which 
won freedom for some mother’s son of doubtful innocence. What these me- 
moirs fail to prove—beyond a quite reasonable doubt—is that the verdict was 
won because of, rather than in spite of, these bits of courtroom strategy. — 

How little oratory proves today—in New York County, at least—should be 
apparent from the fact that during the past decade the record of convictions 
in criminal cases has been something over 90 per cent. From my own observa- 
tions I am not surprised. , 


* Reprinted from ‘The Atlantic,” March, 1947, by special permission of the author and publisher. 
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I have a somewhat special interest in watching lawyers pick their jurors, 
since, while I know nothing of law, I write fiction in which the study of 
character is also important. During long hours spent in courtrooms, waiting 
to be accepted or challenged, I used to amuse myself by trying to size up 
éach new candidate. as he was examined. 

_It.is a nice problem to type a man as he sits in the witness chair beside 
the judge. You learn his name and address, what he does for a living, whether 
he has relatives or friends involved in the case, whether he knows anyone in 
the police department or the district attorney’s office. You ask him the special 
questions designed to draw forth any unhappy experience in his past which 
might prejudice him in the case on trial. From then on, the only useful 
purpose of a lawyer’s questions is to establish some bond of understanding 
with the man, gently probing for a reliable clue to what his reactions would 
be as the evidence unfolded. 

Yet that is exactly what fails to emerge from most examinations I have 
heard, and for a very simple reason. After the biographical data have been 
extracted, the lawyer launches on a series of legalistic questions which can 
be productive of no more response than an uninflected “Yes” or “No.” The 
questions are as stereotyped as though they were read from an old script, 
rehearsed till the actors are stale in their parts. Speech is one of the most 
animate clues to character. But the prospective juror, sitting sober-faced 
and self-conscious before the room filled with people, is thrown no lines by 
the lawyer that give him a chance to disclose more about himself than his 
acute discomfort or boredom. 

Sometimes the examination is prolonged by lengthy hypothetical questions. 
Conceivably these queries may occasionally dig out a prejudice, though I 
have never happened to hear such a result. The principal effect when such 
a question is droned out over and over again with each man examined is to 
arouse impatience in the members of the panel waiting to be called. 

Such a question was introduced in a case I remember, concerned with two 
young men who had set out to commit a robbery. Because their victim had 
died, however, they were being tried for first-degree murder, since under 
New York law to cause death during the commission of a felony leaves the 
perpetrator open to trial on a capital charge. The prosecution said it would 
show that death had resulted from a blow struck by one of the defendants. 

In examining jurors, defense counsel asked a windy question which went 
something like this: “If it should appear, through competent medical testimony 
which may be introduced, that the deceased suffered from a heart ailment, 
and if it were brought out, through this same authoritative medical testi- 
mony, that his heart condition was such that the deceased might have died 
at any time, would you accept that testimony?” 


-All the men examined answered “Yes,” as I should have. I felt His Honor 
might have something to say about the law on men who died of weak hearts 
when they were faced by the pistols of a pair of young brigands. But I never 
found out. The twelve men and two alternates were chosen before my name 
was drawn. 


: There seems to be no consistency in the test of a juror’s fitness. Once when 
I answered “Yes” as counsel asked me whether I knew anyone in the district 
attorney’s office, I was immediately excused by agreement between both 
sides. I had said I knew the district attorney himself and when I walked out 
of the courtroom that day I congratulated myself that I should never have to 
serve on a jury as long as he was in office. But the next time that I answered 
“Yes” to that question and explained that"the district attorney was a friend 
of mine, the lawyer said, “Well, that wouldn’t prejudice you in this case, would 
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it?” I was so surprised that I was shaken out of the usual monosyllable to 
answer. “No, of course not.” But it was all right. I was challenged, anyway. 


In my debut as a juror, it happened that my name was the first to be 
drawn.from the wheel, and I sat uncomfortably in the witness chair for half 
an hour while an assistant district attorney briefed the panel on the case. At 
last he turned to me and when he learned that I had never served on a jury 
in any court he asked for agreement by the defense to my release. Even the 
judge concurred, with the observation that “we shoudn’t start him out on a 
murder case.” Since that time I have seen other men accepted for murder 
juries without experience on any case. Were these lawyers more shrewd? 
Or less? 


Some attorneys make a deliberate attempt to impress jurors favorably 
with their personality during the process of examination. Occasionally, I 
should guess, the results are different from those they expect. I remember 
one case when the jury box had been filled at a single drawing and a sort of 
mass examination was in progress with the evident intent of shortening the 
selection. Defense counsel, whose name was well known for his theatrical 
conduct of cases, strolled over to lean winningly on the rail, where he delivered 
himself of a discourse which was fatuous to the point of embarrassment. 
Finally the judge admonished him. “When you have finished making love to 
these people,” he snapped, “perhaps we can get on with the selection of a jury.” 


Few individuals like to serve on juries. No matter how busy they may be, 
their lives are interrupted by a legal summons as peremptory as any military 
order. There was no appeal when I was last a juryman in New York. No matter 
what the emergency in a man’s life, he was denied access to the judge until 
his name was drawn from the wheel, and that might mean two or three days. 
One wretched friend of mine, after taking his pregnant wife to a hospital in 
the early morning, subwayed downtown to twist and turn in a courtroom seat, 
having been refused the right to appeal to a reasonable judge to excuse him. 


But when a man has been chosen as one of the twelve, he forgets his im- 
patience with the long process of getting a jury and gives undivided attention 
to discharging an ancient duty as a citizen of his community. In this mood he 
expects to cut through any attempt to cloud his judgment of the facts as 
presented by the evidence. If he had any doubt of what was expected of him 
before, it was cleared away by the questions the attorneys asked during his 
examination. Is it any wonder that he rejects appeals to his emotions which 
seem directly contrary to the intent of his interrogation? 


The fact is that in his zealousness to avoid emotional entanglements, the 
average juryman becomes what the Army calls a “guardhouse lawyer.” For 
the duration of the case he is an amateur of the law, engrossed in rules of 
evidence as he picks them up in court, sitting in cold judgment on each new 
witness. Emotional summations do not impress him. In the jury room he is 
anxious to discharge his responsibility in full accord with the law. Whatever 
his opinion may be of the guilt of the accused, he is bound to assure himself 
that it has been proved beyond a reasonable doubt. Otherwise, he will vote 
for acquittal. He asks for repeats of His Honor’s charge on points of law. 
His final decision is apt to depend on the crisp efficiency with which each at- 
torney has conducted his side of the case. 

Juries develop little sympathy with the accused in a criminal case, despite 
the evident feeling of defense counsel that this is the easy road to acquittal. 
As a matter of practical observation, the personality of the lawyer himself 
has far more influence on the jury than the plight of the defendant. 

The defendant is very largely a lay figure in the courtroom scene. He sits 
at a table, whispering now and then with his counsel. But attention is focused 
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on the attorney, not on the defendant. Even if he takes the stand himself, he 
is little more than another in the parade of witnesses. He is a climactic wit- 
ness perhaps. But nevertheless he is a witness. Jurymen give him no more 
heed in most cases than they pay to all the others. 


You survey witnesses with all the honesty you can muster from a jury box. 
Respectability is no guarantee of credibility. Once I was serving in Federal 
Court during the trial of two men charged with extracting money from an 
arrested felon on the promise they would gain him a lighter sentence. The 
prosecution’s array of witnesses gave the appearance of telling anything 
but the whole truth until a notorious gangster was called to the stand. 


The defense did its best to discredit him. With stern sarcasm, after find- 
ing the witness claimed no visible means of support, defendant’s counsel asked, 
“And what have you been doing in New York these past six months?” “I’ve 
been sick,” the gangster said. “Oh, you’ve been sick, have you?” and there 
was quick and phony indignation in the tone. “Perhaps you will tell the court 
just what has been the matter with you that you’ve been kept from earning 
an honest living like other men.” 


There was a perceptible pause. Then the witness answered, “I got a bullet 
in my head!” The candor of this reply delighted the court as much as it upset 
the attorney, and destroyed the value of further cross-examination. Incidentally, 
the gangster was the first witness the jury had entirely believed. 


The finest flowering of courtroom dramatics I ever observed came in the 
summation of a defense attorney who had been unable to shake the prosecu- 
tion’s witnesses as they spun a web of guilt around his client. At the height 
of his final plea he became so impassioned that he actually shook saliva from 
his mouth, narrowly missing an alarmed woman juror. If the evidence had 
not pointed so incontrovertibly to the guilt of the accused, I think this final 
bit of trumped-up fury might have succeeded in prejudicing the jury. I wonder 
if lawyers ever think of that. 


Old-fashioned Fourth of July oratory has long since disappeared from all 
but the most rural village bandstands. Perhaps it no longer thrives even there. 
But it lingers on in courtrooms, where attorneys still believe they can win poor 
cases by smothering a juror with appeals to sentiment and emotion. 


Can they? I doubt it. I believe that American citizens reject instinctively 
attempts to confuse their judgment. I believe that appeals through the back 
door to their emotions do nothing more than arouse their suspicion that if 
the attorney had much of a case he would not need to depend on such methods. 
I believe they are impressed by the attorney who appears to be giving a calm. 
quiet, orderly presentation of evidence which indicates that he, too, is searching 
for the truth rather than a trick ending to a courtroom drama. 


To my way of thinking, it would be a healthy move if the immunity of 
lawyers to jury service were withdrawn—in criminal cases at least. A lawyer’s 
business would be disrupted no more by time spent in learning to view the 
courtroom from the other side of the railing than is that of hundreds of others 
who must appear no matter what crisis is present in their personal lives. Is 
there any reason why a lawyer should not reach an honest verdict, bound by 
the same test which is imposed on other citizens: “Would you judge the facts 
on the evidence as it is presented in this court?” 

As for the possible barrier of his legal knowledge, could any lawyer fail 
to bow to higher authority when he was asked, “And would you take the law 
as it is given by His Honor?” 

I am sure he would answer meekly, if perhaps reluctantly, as does every 
other citizen, with an uninflected “Yes.” 
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PRESIDENT BEGGS’ PLANS FOR THE YEAR 


President Beggs, in his report to the Board of Governors at a meeting in 
Orlando last July, outlined a very ambitious program for the year. The major 
projects are: Bar Integration and Rules of Civil Procedure. It is too early to 
report upon the result of the poll mailed out September 10 to every lawyer in 
the state asking each to vote for or against bar integration, 


Special committees have been authorized to study and report upon a Uni- 
form Partnership Act and a Uniform Sales Act. 


_ The Legal Institute Committee, under the chairmanship of William A. 
Lane, has held one Legal Institute in Pensacola and is making plans for others 
in various sections of the state. 


It looks like great progress will be made by the organized bar during the 
ensuing year. 


PROVIDING A COLLEGE EDUCATION 
FOR YOUR CHILD 


If you have a child eight or nine years old, we suggest you buy Series E 
Bonds for his college education. If you instruct your bank to buy a fifty or 
hundred dollar bond every month and charge it to your account, it will cost 
you $37.50 or $75.00 per month. Keep this up for four years, put the bonds 
aside and forget them. Ten years from now, just when that child is ready to 


go to college, you will have $50.00 or $100.00 per month to finance his — 
education and won’t feel it. 
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OUR NEW DEPOSITION-DISCOVERY RULES 


By Jos. S. WHITE, 
West Palm Beach, Florida 


“Justice, unless constantly watched and corrected, tends 
' ‘ever to drag her slow feet along’”. 


Chapter 24041, Acts of 1947, bearing the title, “An Act Relating to Deposi- 
tions in Chancery and Civil Cases”, brings to the Florida lawyer a most im- 
portant adjunct to the handling of litigated matters. It is provided that depo- 
sitions in Chancery and Civil cases may be taken under the same circumstances 
and -conditions, and for the same purposes, and according to the same pro- 
cedure that depositions are permitted to be taken and used in the District 
Courts of the United States under and pursuant to the Federal Rules of Civil 
Procedure. The Federal Rules brought forward into our Florida practice are 
Rules 26 to 32, both inclusive, and Rule 37. These Rules should be carefully 
studied. 


The important feature of this new legislation is that it affords discovery 
to litigants by a pre-trial, oral examination of adverse parties, as well as un- 
willing or hostile witnesses within broad and sweeping latitudes. Of great 
significance is the comprehensive and far-reaching scope of the examination. 


Inquiry may be made into all matters which are relevant and not privileged, 
whether relating to the claim or defense of the examining party or to the claim 
or defense of any other party. Thus, the examination is limited only by rules 
of privilege and relevancy. Of course, a witness must be protected against 
self-incrimination, or being compelled to testify concerning professional secrets, 
or disclosing matters injurious to public interest. 


The rule of relevancy at pre-trial examination is much broader than at 
the trial. Examination upon any subject which might have a bearing upon 
the prosecution or defense of the action is permitted. The inquiry is proper 
if it might develop useful information, even though not admissible at the trial. 


Leading questions may be propounded to an adverse party or hostile witness. 
The deponent’s statements, even when used at the trial, are not binding upon 
the party offering them, for it is provided that evidence may be offered to 
contradict and impeach testimony thus used. 


It is readily seen that fraudulent claims, as well as sham defenses, will be 
detected. Likewise, an attorney whose client has given him the rosy side of 
the picture can soon learn just how serious the case may later prove to be. 
Many facts which could not have been proved at the trial can be disclosed by 
searching examinations of adverse parties and unwilling witnesses. Settlements 


are bound to result in many cases which would otherwise go to further clog an 
already crowded docket. 


An examination at a stage when an order of court is necessary will be 
authorized only upon a showing of necessity. The facts and circumstances must 
govern each case. The movant must show “exceptional and unusual circum- 
stances”. At this point a general examination is not permitted. The court fixes 
the scope of the inquiry. The order does not name the examining officer or 
fix the time or place of the examination. The court merely grants authority 
to examine certain parties or witnesses within designated limits and the movant 
gives notice and proceeds thereafter as he would when no order is necessary. 
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At the present time, discovery, in our State Court practice, is limited to 
the right to propound written interrogatories to an adversary. Under this 
practice it frequently happens that the answers are prepared by an attorney. 
Upon oral examination the witness is on his own and his testimony is likely 
to be more spontaneous. A party can be thus pinned down to a fixed position 
of offense or defense and is not likely to later manufacture testimony in con- 
tradiction to his deposition. By an early decision, (Volusia County Bank v. 
Bigelow, 45 Fla. 638; 33 So. 704), the right to propound interrogatories under 
our State Statute was limited to a narrow field. Interrogatories were not per- 
mitted of a fishing character or which sought evidence concerning the other 
party’s claim or defense. 


Under the Federal Rules, these grounds are no longer a hindrance. 
Mr. Justice Murphy says: 


“Thus, civil trials in the Federal Courts no longer need be carried 
on in the dark. The way is now clear, consistent with recognized 
privileges, for parties to obtain the fullest possible knowledge of 
the issues and facts before trial. *** We agree, of course, that the 
deposition-discovery rules are to be accorded a broad and liberal 
treatment. No longer can the time-honored cry of ‘fishing expe- 
dition’ serve to preclude a party from inquiring into the facts un- 
derlying his opponent’s case. Mutual knowledge of all the relevant 
facts gathered by both parties is essential to proper litigation. To 


that end, either party may compel the other to etait whatever 
facts he has in his possession.” 


This statement appears in Hickman v. Taylor, decided by the Supreme Court 
of the United States January 13th, 1947, and reported in Supreme Court Re- 
porter’ Advance Sheet for February Ist, 1947. Distinction may be claimed for 


the case also on account of the fact that it was the unanimous decision of all 
the Justices. 


Of course, interpretation of the Federal Rules must be influenced by the 
pecularities of our Florida procedure. For instance, it is stated that depositions 
may be taken without notice “after an answer has been served”. Since our 
State Court practice does not require that copies of pleadings be served upon 
opposite parties, it is assumed that this term will be interpreted to permit 
interrogatories without leave of the Court after an answer or plea has been 
filed. There is no such pleading as an answer in a suit on the law side of the 
Court. The term “answer” must be interpreted in its generic sense and accepted 
as applying to the pleading which replies to a claim for relief. A plea in 
abatement or plea or privilege or similar dilatory pleading would not be an 
“answer” because a plea in abatement or similar dilatory pleading is not ad- 
dressed to the declaration. Such pleas are addressed to the writ. Examination of 
a party upon issues made by a plea in abatement, a plea of privilege, or similar 


dilatory pleading, not incorporated in a plea, should take place only upon leave 
of Court. 


Some of these questions may not arise if amendments recently promulgated 
by the Supreme Court of the United States become the law of Florida. They 
may be found in 66 Sup. Ct. Rep. page CLX. A treatise on the subject is to 
be found at page 284, “Federal Rules of Civil Procedure with Approved Amend- 
ments, 1947 Revised Edition”, published by West Publishing Company. 


By amendment to Rule 26(a), depositions may be taken at any time after 
the institution of suit without leave of Court except that the plaintiff must 
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obtain leave if he desires to examine a witness (including a party) within 
twenty days from the commencement of the action. Thus it is seen that the 
necessity for filing an answer is entirely eliminated and the right to examine 
does not depend upon any pleading on defendant’s part. Also, it will be observed 
that the necessity that the Court have jurisdiction over the defendant or prop- 


erty as required by the original Rule, has been eliminated. Nothing is said 
in the amendment concerning jurisdiction. 


This amendment does not become effective until ninety days after the 
adjournment of the 80th Congress. That event will, doubtless take place on 
January 2, 1948. The question arises whether the amendment will then become 
operative in Florida or whether Florida Courts must proceed under the Rule 
as it existed at the time of the passage of Chapter 24041. By another amend- 
ment to Rule 26(b), to take effect at the same time, it is stated: “It is not 
ground for objection that the testimony will be inadmissible at the trial if the 
testimony sought appears reasonably calculated to lead to the discovery of ad- 


missible evidence’. This change follows the trend of previous judicial 
interpretation. 


These amendments are significant in this particular: Their purpose is to 
broaden and extend the force and effect of the Rules rather than to limit them. 
This indicates that their use over a period of almost 10 years has been found 
helpful and effective. The desire seems to be to make them more beneficial, 
rather than to narrow their scope and shackle their use. 


Other provisions of the Rules authorize the use of subpoena to compel the 
attendance of witnesses. It is not necessary to use a subpoena when proceeding 
to examine a party to the action. The party must attend upon nothing more than 


the service of the notice. A subpoena duces tecum, however, cannot be used 
except upon order of court. 


Examination of witnesses follow in the order in which demands are made. 
The court, however, has authority to order a different procedure. 


The deponent may be examined and cross examined as permitted at the 
trial. Reference should be made now to Rule 43(b), for it is there stated that an 
unwilling or hostile witness, as well as an adverse party, or officer, director or 
managing agent of a public or private corporation, partnership or association 
which is an adverse party, may be examined by leading questions, and that 


such a deponent may be impeached in all respects as if he had been called by 
the adverse party. 


Rule 30 should be carefully examined. The manner of taking the deposition 
is there fixed. Provision is made for sanctions against a party giving a notice 
of taking a deposition who fails to attend and proceed with the examination. 
Reasonable attorney’s fees are provided in some instances. Rule 37 provides for 


sanctions against witnesses (including parties) who decline to make full 
disclosure. 


Objections to testimony may be made first at the trial, except such as are 
based upon grounds which might have been removed or cured at the time of 
taking the deposition. Because of penalties which might follow refusal to an- 
swer at pre-trial examination, objections are usually saved, as a_ practical 
matter, for the trial. During the pre-trial examination the Court is not likely 


to limit the investigation unless it concerns matters clearly privileged or 
irrelevant. 


Depositions may be used at interlocutory hearings as well as at the trial. 
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The question of costs is an important one and one upon which the Federal 
Rules are silent. Our Florida Chancery Practice Act provides that the person 
calling a witness must pay, in the first instance, the cost of taking his deposi- 
tion. Reference to Federal Court decisions concerning the question of costs 
leaves one in utter confusion for different rules prevail in different judicial 
districts. 


At this time, none of these things have been presented to our Supreme 
Court. The main purpose of this discussion is merely to sufficiently arouse 
the curiosity of the practitioner so that he will feel the urge to make a close 
study of applicable Federal Court Rules and Decisions. The field is a broad 
and important one. Chapter 24041 is a step in the right direction. Many 
will approach it with hope and anticipation, others with fear and trembling. 
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TAX NEWS FOR LAWYERS 


By Cuas. A. MOREHEAD of the Miami Bar, 
Chairman of the Committee on Federal Taxation 


AVOIDING DOUBLE TAXATION ON SALES OF PROPERTY 
BY CORPORATION. 


If your client tells you, “My corporation owns property that has a cost 
basis of $10,000. It’s now worth $30,000. I’m going to sell it and take my 
profit of $20,000. Draft me a deed from the corporation to the purchaser.”— 


Don’t do it. If you do, you will cause your client to pay about $5,000 in un- 
necessary income taxes. 


This is true because the corporation must first pay a capital gain tax of 
25% on this $20,000 profit, or $5,000. Then when this profit is distributed 
from the corporation to your client as stockholders, he will have to pay an- 
other income tax on the $15,000 profit remaining. This is double taxation, 
and unfair. The Bureau agrees, and says they are going to ask Congress to 


do something about it. Until then, you should avoid this $5,000 corporate tax 
by either one of two methods. These are: 


’1. If the corporation owns no other property, then sell its stock to the 
purchaser instead of its property. Then the corporation owes no tax, because 
it has made no sale. (1). If the purchaser doesn’t want to continue the cor- 
poration, he can immediately dissolve it and convey the property to himself, 
tax free, as sole stockholder. (2). Your client should indemnify the pur- 
chaser against past corporate debts, including income taxes. 


2. If the purchaser won’t buy the stock, then liquidate the corporation, 
wholly or partially, convey the property to the stockholders as a liquidating 
dividend, and let the stockholders negotiate the sale and convey the property to 


the purchaser. Again the corporation owes no tax, because it has made no 
sale to the purchaser (3). 


If you use the last method, be sure your client does his dickering with 
the purchaser after the liquidation of his corporation and not before. If the 
negotiations with the purchaser are about completed by the corporation before 
the dissolution, the U. S. Supreme Court has recently held in Com. v. Court 


Holding Co. (1945) 324 U.S. 331, that the dissolution will be disregarded for 
tax purposes, and the corporate tax imposed. 


In the recent Florida case of Howell Turpentine Co. v. Commissioner 
(COAG, C4), F. , 1947 C.C.H. par. 9281, Bob Milam 
persuaded the 5th Circuit Court of Appeals to reverse the Tax Court, and, for 
all practical purposes to just about reverse the U.S. Supreme Court’s decision 
in the Court Holding Co. case. The Howell case holds that if the stockholders, 
instead of the corporation, agree before liquidation of the corporation, to sell 
the property to the purchaser after liquidation, the stockholders can thereafter 
dissolve the corporation and convey the property to the purchaser without paying 
the corporate tax on the profit. The reasoning in that case seems sound, but 
it may be well for you to wait and see if the U.S. Supreme Court agrees with 


this theory before relying upon it. The other two methods mentioned above 
are safe now. 


1, Dudley 15 B.T.A. 570 (Acq.); Stock Yards Bank 25 B.T.A. 964 (Acq.); 1947 R.I.A. Tax Service par. E9. 
2. — v. Ashland (CCA—6th, 1938) 99 F (2) 588; cert. den. 306 U. S. 661; 1947 R.I.A. par. 
3. ; 


1947 C.C.H. Tax Service par. 86.017 et seq., and 833.265 et seq.; 1947 R.I.A. par. E 1717, 1720. 
procedure for liquidating appears at par. E 1721. ¥ . » 1720. The tax 
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CASE COMMENT 


CONTEMPT—INDIRECT CONTEMPT—In Giblin v. State! the appellant was relator in a suit brought 
under the “Padlock statute’? to enjoin gambling operations in Dade County. The cause was assigned to 
Judge Milledge. On February 26th, the day before the date set for hearing Judge Milledge postponed the 
hearing to March 2nd. Prior to that date defendants in the injunction suit filed a motion for the dis- 
qualification of Judge Milledge, alleging anti-gambling sentiment causing bias. This motion Judge Milledge 
denied on March ist, and on the same day defendants obtained a rule nisi in prohibition which had the 
effect of preventing Judge Milledge from proceeding in the case. On the following day appellant apparently 
feeling a pressing need for speed, filed a motion for dismissal, stating that it was brought under the 
statute referred to. Appended was a sworn statement containing the grounds for the motion as required 
by the statute. This statement embodied serious charges against the judge to the effect that he was 
colluding with the defendant gamblers in order to enable them to continue the gambling operations at 
enormous profits, and it referred to an incident in which one of the gamblers had claimed to have been 
of material political assistance to Judge Milledge. It accused the judge of paying a debt to the gamblers 
and stated that the moving party therefore had no confidence in the judge. The admitted purpose of the 
motion for dismissal was to enable appellants to bring a similar suit anew, before a different judge. The 
present case is an appeal from a judgment holding appellant in contempt of court for the above statement. 
The Supreme Court held that the statements made in the motion filed pursuant to the statute were 
privileged, saying, ‘‘Freedom in the exercise of a lawyer’s rights should not depend on the nicety and 
precision of judicial Judgment in the choice of remedies.’’ The court particularly recognized the heavy 


consideration appellant must have given to the delay involved in choosing his remedy. These conclusions 
of the Court seem amply justified. 


Public confidence in courts demands fair and impartial trials. Lawyer and client have been given the 
privilege of moving to disqualify a judge for bias or prejudice and of stating the grounds therefor.® 
Abundant authority protects him who states the facts constituting such bias, not only under statutes 
similar to that in effect in Florida® but even where no statute in point exists.7 But the exercise of the 
privilege, like that of any other legal right before a court, is limited in that the privilege must not be con- 
temptuously used. It is in this broad sense that the word ‘‘privileged’’ is used in the present decision, 
rather than in its civil context regarding defenses to actions for defamations uttered in judicial pro- 
ceedings. A civil question is not involved here. Contempt is a crime—which no one is privileged to commit. 

Although affiant’s motion was for dismissal, the court refused to hold rigidly that a lawyer must 
suffer the consequences of contempt for the mere mischoice of remedy, on the contrary indicating that 
the choice was justified by the need for speed and strongly supported by the statute.* There is authority 
for this attitude;!®° none should be necessary. Therefore, the general law on contempt arising from state- 
ments made in papers filed should apply to this case, although most of the pertinent cases have resulted 
from motions for disqualification or change of judge or venue. 

Contempt arising out of papers filed is only loosely called ‘‘direct,’’ for it is not done in the presence 
of the court!1 and therefore cannot be summarily punished.!2 

To constitute contempt, affiant’s act must be so uncalled for or wrongful as to obstruct or interfere 
directly with the administration of justice.15 The determining standard is this: The statements must be 
made in bad faith.14 Such bad faith is inferred from the acts done, not from the accompanying mental 
attitude. The actual language used may be the sole source of the inference, or it may arise by innuendo 
from the language in its circumstantial setting. The indicia of bad faith are closely interrelated guide- 
posts that provide the means for the inference. They should be considered in the light of each other, and 
only in so far as they show bad faith should they be allowed to control. Thus the court’s sense of 


morality and propriety is necessarily brought into play. As found in the particular cases, these indicia of 
bad faith are as follows: 


1. Irrelevance—facts disconnected from the cause at hand or unnecessary to its decision.1¢ 

2. Insult—deliberate attempts to defame the judge. The affiant’s mere opinion of the judge may be 
both irrelevant and insulting.17 

3. Malice—attempts merely to assail the judge.1* 

4. Generally disrespectful language.'* 


5. Falsity—misrepresentation. Belief with grounds therefor will tend to lessen its effect, but mere 
belief unsupported by facts will not.” 


. Giblin v. State, 29 So. (2nd) 18 (Fla., 1947). The original injunction suit which gave rise to the 


present contempt proceeding was Losey et al. v. State ex rel. Giblin, 28 So. (2nd) 604 (Fla., 1946). 
. Florida Statutes 1941, Section 64.11. 


. Florida Statutes 1941, Section 64.13. 

Statement most fully set out in the connected habeas corpus case, State ex rel. Giblin v. Sullivan, 

Sheriff, 26 So. (2nd) 509, 512 (Fla., 1946). 

. Florida Statutes 1941, Section 38.10. 

. Zarate et al. v. Culbreath, Sheriff, 150 Pla. 543, 8 So. (2nd) 1 (1942); State ex rel. McGregor v. 
Peacock, County Judge, 113 Fla. 816, 152 So. 616 (1934); Williams v. Howard, Judge, 270 Ky. 728, 110 
S.W. (2nd) 661 (1937); see 29 ALR 1276, where cases are collected. 

7. Le Hane v. State, 48 Neb. 105, 66 N.W. 1017 (1896); Tjosevig v. United States, 166 C.C.A. 333, 255 Fed. 

5 (1917); State v. Simone, 154 La. 73, 97 So. 302 (1923); cases collected in 29 ALR 1273. 

8. United States v. Craig, 266 Fed. 230, 233 (1920), certiorari denied in 258 U.S. 617, 42 S.Ct. 272 (1922). 

9. Florida Statutes 1941, Section 64.13. 

10. Pare | * United States, supra note 7; Clair v. State, 40 Neb. 534, 59 N.W. 118 (1894). See also 28 

a2. a ex rel. Giblin v. Sullivan, Sheriff, supra note 4. 


Pen 


. State ex rel. McGregor v. Peacock, County Judge, supra note 6; Zarate et al. v. Culbreath, Sheriff, 
supra note 6. 


14. Ibid; Mullin v. People, 15 Colo. 437, 24 Pac. 880 (1890); Le Hane v. State, supra note 7. 
15. See Croft v. Culbreath, Sheriff, 150 Fla. 60, 6 So. (2nd) 638 (1942); Baumgartner v. Joughin, Sheriff, 
105 Fla. 335, 344, 141 So. 185, 189 (1932). 


16. Hughes v. People, 5 Colo. 436, 29 ALR 1277 (1880). 
17. Huggins v. Field, Circuit Judge, 196 Ky. 501, 244 S.W. 903 (1922); 29 ALR 1268. 


. Lamberson v. Tulare County Superior Court, 151 Cal. 458, 91 Pac. 100, 11 LRA (NS) 619 (1907), noted 
in 29 ALR 1279 


19. Sears v. Starbird, 95 Cal. 91, 16 Pac. 531 (1888), noted in 9 LRA 566. 


. Hume v. Superior Court in and for Los Angeles County, 17 Cal. (2nd) 506, 110 Pac. (2nd) 669, 670 


(1946); Lamberson v. Tulare County Superior Court, supra note 18; State v. Barnett, 98 S.C. 422, 82 
8.E. 795, 29 ALR 1279 (1914). F 
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6. Improper or impossible purpose.21 Attempts to influence unduly the pending decision.?? 


In the present case apparently no evidence to assist any inference of bad faith was offered by appellee 
other than the affiant’s statement itself. Thus the offense must constitute contempt per se or none at 
at all.28 This being a criminal proceeding, the accused deserves the presumption of innocence.?4 Bearing 
the above indicia in mind and the stated limitations on their use, a consideration of the affiant’s un- 
answered statement shows no contempt™ to a clear and convincing degree, to say the least. 


Some authorities? might differ from this decision with respect to some of the particular expressions 
used.27 The court expressly refers to Myers v. Hodges, where it was said, ‘““Much allowance must be made 
for the earnest though mistaken zeal of a litigant who seeks to redress his wrongs and for the ardent 
and excited feelings of the fearless, conscientious lawyer who must necessarily make his client’s cause 

own.’’% Although that case concerned privileged communications in a judicial proceeding as a defense 
to an action for defamation and thus is not controlling here, it announced an important general attitude 
—that courts should liberally construe language used in causes before them. This attitude accounts foc 
the allowance made for the ardent expressions used in the present case, which evidently were presented 
on the day follow: their precipitating cause.2® It is difficult to see how the court could have decided 
otherwise, without again donning the ancient cloak of judicial divinity. 


8S. L. HOLLAND, JR., 
University of Florida Law Review Board. 


21. Fleming v. United States, 279 Fed. 613, 29 ALR 1275 (1922). 

22. American Brake Shoe and Foundry Co. v. Interborough Rapid Transit Co., 6 Fed. Sup. 215 (1933). 

23. See State v. New Mexican Printing Co. et al, 25 N.M. 102, 177 Pac. 751, 755 (1918). 

24. See Parker v. United States, 153 Fed (2nd) 66 (1946); Re Cashman, 168 Fed. 1008 (1909); Williams v 
Scott, 138 Fla. 239, 189 So. 274 (1939); Bennett v. Superior Court in and for San Diego County et al, 166 
Pac. (2nd) 318, 330 (1946); People v. Spain, 307 Ill. 283, 138 N.E. 614, 618 (1923); 49 ALR 975, 985. 

25. anar aan v. Superior Court in and for Stanislaus County, 19 Cal. App. (2nd) 611, 66 Pac. (2nd) 

). 

26. See Johnson v. State, 87 Ark. 45, 112 S.W. 143 (1908). 

27. State ex rel. Giblin v. Sullivan, Sheriff, supra note 4. (Here are found such statements as, “I am 
firmly convinced and firmly believe (and who wouldn't) that Judge Milledge has...” “... and 
there is belief for the suspicion that . . . because his accommodating and clandestine refusal to 
pce ape pd a an extension by him of a helping hand to Charlie and his associates in their 

our of need...” 

28. Myers v. Hodges, 53 Fla. 197, 210, 211, 44 So. 357, 361, 362 (1907). 

29. Giblin v. State, 29 So. (2nd) 18 (1947). 


CONSTITUTIONALITY OF THE ANTI “HEART BALM” STATUTE—The Florida anti ‘heart balm” 
statute provides in section 11 for the abolition of the right of action in suits for alienation of affection, 
criminal conversation, seduction, and breach of promise to marry. Since these actions have been a failure 
as an inhibiting instrumentality, anti ‘‘heart balm” statutes have been enacted in eleven states? in an 
attempt to obviate such evils as excessive verdicts and coercive settlements and marriages.* All statutes 
that have been contested on the ground of constitutionality have been upheld‘ except the Illinois statute.*® 
An alleged ground of invalidity is that these actions are of common law origin; therefore, the remedies 
are beyond the power of the legislature to abolish without supplying a reasonable substitute.* This view 
has been rejected, and the general approach now appears to be that the legislature has the power to cor- 
rect abuses in the common law although a new immunity is created, provided it is justified by the public 
interest to be served. This view is based upon the state’s rights over marriage contracts and public policy, 
in spite of the fact that it is damnum absque injuria.?7 The rights which form the basis for these four 
actions are not property within the due process clause.* Section 2 of this act, limiting the time for 
bringing suit on existing causes of action, is probably unconstitutional as conflicting with the Florida 
Constitution, Article III, section 33, which prohibits the passage ef any statute lessening the time in 
which a civil action can be commenced on any existing cause of action.® But section 3 which places a 
limitation on the time for bringing an action on future breaches of existing contracts is doubtless valid. 
Section 4 provides that no act done in this state shall give rise to a cause of action elsewhere. This is 
constitutional as a prohibition against the maintenance of an action in another forum which it would 
be impossible to bring in Florida.’ Sections 5, 6, and 7 made it a misdemeanor to file or cause to be fllea 
any process or pleading, to settle, or to sue on any contract of settlement of any claim based upon any 
cause of action abolished by this statute. Similar statutes have been held unconstitutional as violating 
= Amendment by denying the right to test the validity of the statute.1! 

mitted by: 


MARTHA ATWATER, University of Florida Law Review Board, and ERNEST J. HEWITT, Daytona Bar. 


Chapter 771, 1945 Cumulative Supplement, F.S. '41. 

Alabama, Sess. L. 1935, No. 356, p. 780; California, Stats. 1939, cc. 128, 129, 1103; Illinois, Sess. L. 1935, 

ch. 38, p. 716; Indiana, Sess. L. 1935, ch. 208, p. 1009; Maine, Sess. L. 1941, ch. 104, sec. 1; Massachu- 

setts, Sess. L. 1938, ch. 350, p. 326; Michigan, Sess. L. 1935, No. 127, p. 201; Nevada, Stat. 1943, ch. 53; 

New Jersey, Sess. L. 1935, ch. 279, p. 896; New York, Civ. Prac. Act Secs. 6la-61i, added by Sess. L. 

1935, ch. 263, p. 732; Pennsylvania, Sess. L. 1935, No. 189, p. 450. 

3. Feinsinger, Legislative Attack on Heart Balm (1935) 33 Mich. L. Rev. 979; Feinsinger, Current Legisla- 
of Promise to Marry, Alienation of Affections, and Related Actions (1935) 19 

. L. Rev. a 
4. Young v. Young, 236 Ala. 627, 184 So. 187 (1938); Langdon v. Saure, 168 P. 2d 57, (Cal., 1946); Pen- 
ton v. Stewart et ux., 212 Ind. 553, 10 N. E. 2d 619 (1937); Bean v. McFarland, 280 Mich. 19, 273 
N. W. 332 (1937); Bunten v. Bunten et. al., 15 N.J. Misc. 532, 192 A. 727 (Sup. Ct., 1937); Fearon v. 
Treanor, 272 N. Y. 268, 5 N.E. 2d 815 (1936). 

5. Heck v. Schupp, 68 N.E. 2d 464 (Ill., 1946) held unconstitutional because the title was defective, and 
it violated the state constitution which provided for a remedy for all wrongs. (Similar to Florida 
Constitution, Declaration of Rights, sec. 4.) 

6. Hanfgarn v. Mark, 286 N.Y.S. 335 (Sup. Ct., 1936); aff'd 289 N.Y.S. 143 (2d Dep't, 1936). 

7. Bean v. McFarland, 280 Mich. 19, 273 N. W. 332 (1937); Bunten v. Bunten et. al., 15 N. J. Misc. 532, 
192 A. 727 (Sup. Ct., 1937); Fearon v. Treanor, 288 N. Y. S. 368 (1936); 5 N. E. 2d 815 (1936); Hanfgard 
v. Mark, 274 N. Y. 22, 8 N. E. 2d 47, (1937). 

8. Pennington v. Stewart et. ux., 212 Ind. 553, 10 N. E. 2d 619 (1937). 

9. De Bowes v. De Bowes, 149 Fla. 545, 7 So. 2d 4 (1942); Lee et. al. v. Lang et al., 140 Fla. 782, 192 6o. 
490 (1939); In re Wood's Estate, 133 Fla. 730, 183 So. 10 (1938). 

10. Fahy v. Lloyd, 57 F. Supp. 156 (D. Mass., 1944). 

11. Ex parte Young, 209 U.S. 123, 52 L. Ed. 714 (1907); Cotting v. Goodard, 183 U.S. 79 (1901); Pennington 
v. Stewart et. ux., 212 Ind. 553, 10 N. E. 2d 619, 623 (1937); Bunten v. Bunten et. al., 15 N. J. Misc. 

532, 192 A. 727(Sup. Ct., 1937). 
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WILLS—RIGHTS OF PRETERMITTED SPOUSE—Testatrix executed a will, not mentioning -her cur- 
rent husband, leaving all her property, subject only to a charge for the support of testatrix’ mother ana 
a niece, to her daughter by a. former marriage, and designating the mother and niece as executors. She 
later obtained a divorce but within a few months remarried the same man and lived with him until she 
died. Sections 731.10 and 731.14, Florida Statutes 1941, provide that a subsequent will does not revoke a 
prior will; but when a perton marries after making a will the surviving spouse takes a share as though 
testator died intestate unless the surviving spouse is provided for by marriage contract, or in the will, 
or “unless the will discloses an intent not: to make such provision.” Applying these sections the County 
Judge ordered that the surviving spouse here was entitled to a share in the estate. Affirmed in Circuit 
Court. The daughter appeals. HELD, that an intent to exclude the husband was manifested within the 
requirements of the statute, for it is enough ‘that such intent may be inferred from the conditions and 
circumstances surrounding the parties at the time of the execution of the will, even though such intent 
is not indicated in the will in express words. Reversed and remanded. Perkins v. Brown, 27 So. (24) 521; 
(Fla. 1946). 

It would seem that the statute, by the language, “unless the will discloses an intent not to make 
such provision,” left the disclosure of such intent to be determined by the ordinary rules for the con- 
struction of wills. Generally, matter dehors the will is not allowed to alter, detract-from, or add to the 
terms of a will,! but ‘‘a court of construction is not bound to shut its eyes to the state of facts under 
which the will was made’’2 and a will will be construed in the light of surrounding circumstances, at 
least where there is ambiguity. Though there is difference of opinion as to whether a. patent ambiguity 
will warrant consideration of the extrinsic facts surrounding the execution,* since a latent ambiguity is 
raised by extrinsic circumstances, it may be resolved by reference to further circumstances.’ - 

Ordinarily the entire omission of a spouse would raise no question: of construction. It is submitted 
that in this case the contention that the statute applied, with the accompanying: allegation ‘that the will 
did not disclose an intent not to provide for the surviving -spouse,-in the face of the fact that the will 
entirely omitted the spouse, raised an ambiguity not apparent. on the face of the will, and that. the-court 
properly resolved this ambiguity by reading the will, with its entire disposition of testatrix’ estate and 
the appointment of the mother and the niece as executors, in the light of the fact that — was 
then married and living with her husband. 

BEN B. MOSS, 
University of Florida Law Review Board. 


1. Bryan v. Bigelow, 77 Conn. 604, 60 Atl. 266 (1905); Miller v. Brinton, 294 in. 177, 128 N. E. 370 4920) ; 
Feeney v. Lufkin, 159 Wash. 82, 292 Pac. 257 (1930); 10 Bacon, Abridgment =" ed. sear 
Jarman, Wills (6th Amer. ed. 1893) 412. ‘ 

. 1 Jarman, Wills 428. 

. General rule, only where there is an ambiguity: In re Ryan, 191 Cal. 307, “216 Pac. 366 (1923) ; 4 Perkins 
v. O’Donald, 77 Fla. 710, 82 So. 401 (1919). Even in absence of ambiguity: In re Estate of Mikkelson. 
202 Iowa 842, 211 N.W. 254 (1926); see 2 Page, Wills (3rd ed. 1941) § 920; Note (1934) 94 A.L.R.. 215. 

4. Modern tendency, patent ambiguity sufficient: Fritsche v. Fritsche, 75 Conn. 285, 53 Atl. 585 (1902); 
Calder v. Bryant, 282 Mass. 231, 184 N.E. 440 (1933); In re Stephens, 206 Wis. 25, 238 N.W. 900 (1931); 
_ mage June 21 Corn. L. Q. 495; Note (1934) 94 "ALR. 57. Contra: Hyatt v. Prigslee, 23 Barb. 205 

( ) 
5. Patch v. White, 117 U. S. 210 (1886); Achelis v. Musgrove, 212 Ala. 639, 62 So. 774 es: Mann v. 
Mann, 1 Johns. Ch. 231, (N. Y. 1815); 10 Bacon, — 537; 1 Jarman, Wills 434. 


Record Closed 
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One of Florida’s most distinguished 
jurists, JUDGE J. R. KELLY, of Madi- 
son, died in Finney General Hospital, 
Thomasville, Florida on May 19th, 
following a month’s illness of heart 
trouble. Though born in Bradford 
County, where he grew to manhood, 
Judge Kelly represented Baker Coun- 
ty in the State Legislature for two 
terms, moving to Madison in 1909. The 
Judge was a member of the Bar As- 
sociation, practiced law was 


States Attorney of the Third Judicial 


Circuit for four terms. At the time of 
his death he was entering on the sixth 
term as County Judge, having served 
this office for two four year terms 
earlier in his career. Judge Kelly was 


married to Miss Fannie Dowling in. 


1900 and she, with one daughter, Mrs. 
H. S. Priest survive. 
Mrs. JOSIE JONES PAINE died on 


June 8th at her home at 420 NE 82nd 


street, Coconut Grove. Wife of Leon 
A. Paine, treasurer of Banana Supply 
Co., and civic leader Mrs. Paine had 
been a practicing lawyer in West Palm 
Beach from 1926 to 1942 and had lived 
in Miami for the past four years. She 
held degrees from Simmons College, 
Agnes Scott College and University 
of Florida, was a member of Daught- 
ers of the American Revolution and 
Phi Delta Delta legal fraternity..She 
was a member of the. Florida Bar. | 
MARTIN BURKS WITHERS, well 
known Tampa attorney died. on June 
7th, Mr. Withers was graduated from 
Washington and Lee University with 
an LLD degree and. established his 
law practice in Tampa in‘ 1910. He 
continued in practice until two years 
ago when he.retired because of ill 
health. He was a member of the Kappa 
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Alpha fraternity. At the time of his 
death his widow, Mrs. Stella Taliaferro 
Withers was attending the gradua- 
tion exercises of their only child, 
Miss Stella T. Withers, at William 
and Mary College. 

Death of FRANK E. NEWLIN on 
June 16 brought to an end more than 
20 years in the practice of law in 
Daytona Beach. A native of Robinson, 
Ill., he was graduated from the U. of 
Illinois with the degree of bachelor 
of arts and bachelor of law, and ad- 
mitted to the bar in that state in 1912. 
He came to Florida in 1926, was ad- 
mitted to the bar here the same year 
and became associated with the law 
firm of Wood, Newlin and McCardell, 
in Daytona Beach. 

JOHN F. BURKET, prominent Sara- 
sota attorney died on July 24th. A 
native of Ohio, Mr. Burket went to 
Sarasota in 1913 from Findlay, Ohio, 
where he had been associated in law 
practice with his brother and their 
father, Judge Jacob F. Burket, who at 
one time was Chief Justice of the 
Ohio Supreme Court. Always active 
in civic affairs, Mr. Burket took a 
leading part in the creation of Sara- 
sota County from the southern part 
of Manatee county in 1920 and was 
one of the leaders in the development 
of Sarasota. He was city attorney of 
Sarasota from 1913 to 1927 and had 
also served as attorney for the Sara- 
sota County Commission and School 
Board. 

Stricken suddenly by a heart attack 
at his lake place near Valrico, 


LUTHER W. COBBEY, of Tampa, died 
July 19th, 1947. Born October 18, 
1895 in Beatrice, Neb., he was edu- 
cated in Beatrice schools and after 
his graduation from high school there 
he attended Cotber College at Lincoln 
for one year. His father was an at- 
torney, who published “Cobbey on 
Replevin” and “Cobbey on Chattel 
Mortgages” and published and anno- 
tated the statutes of Nebraska for 
many years. Both of Mr. Cobbey’s 


parents died while he was in. high 
school. In April 1915, he joined the 
regular Army and was sent to France 


with the First Division in 1917. In 
February, 1918 he received a commis- 
sion as second lieutenant and served 
with the Seventh Machine Gun Bat- 
talion until he was wounded the fol- 
lowing October. He returned from 
France in February 1919 and soon 
after his discharge he returned to 
Nebraska to study law at its state 
university. In 1926 he moved to Haines 
City and joined his brother-in-law, 
Oliver C. Maxwell in the law firm of 
Dewell and Maxwell and in 1927 was 
admitted to the practice of law in 
Florida. Shortly after that Mr. Cobbey 
and Mr. Maxwell formed a partnership 
and practiced law in Haines City until 
early 1929, when they moved to 
Tampa. The partnership continued 
until after Mr. Cobbey became County 
Solicitor. 

ALFRED R. KLINE, Miami attorney 
drowned August 16th in the Coral 
Gables deep waterway near Le Jeune 
Road. Born in Sumter, S. C., Kline was 
admitted to the bar in Columbus, 
Georgia at the age of 18. He went to 
Miami in 1923 and was the last sur- 
viving member of the law firm of 
Shipp, Evans & Kline, and a director 
of the Florida Avocado and Lime 
Growers Association. Kline leaves be- 
sides his brother Harry, a sister, Mrs. 
Robert L. Shipp of Miami and two 
brothers, George R. Kline of Lake 
City, Fla., and William A. Kline of 
Columbus, Ga. 


GEORGE PALMER GARRETT, 59, 
leading member of the Florida bar and 
Orlando civic leader, died unexpected- 
ly of a heart attack on August 19th, 
at his home 219 Phillips Place. Known 
to fellow lawyers as a man of excep- 
tional mental energy and to the under- 
privileged as a tried friend, Mr. 
Garrett had practiced in Orlando since 
1926, moving up from Kissimmee, 
where he had been a member of the 
firm of Johnston and Garrett. “De- 
spite numerous and varied business 
interests and his exceedingly busy 
law practice,” a friend said, “Mr. 
Garrett was probably best known for 
his devoted attention to his family. 
He maintained an active interest in 
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St. Luke’s Cathedral, of which he 
was a member for many years.” Born 
in Jacksonville, February 2, 1888, he 
was graduated from St. Paul’s School, 
Concord, N. H. in 1905. Intending to 
become a mining engineer, he spent a 
year at the Massachusetts Institute of 
Technology and went to Utah for min- 
ing experience. Following a serious 
illness, Mr. Garrett settled in Kissim- 
mee, as an abstractor of land titles, 
later entering the University of Flori- 
da Law College, from which he gradu- 
ated in 1918. He was a member of the 
Alpha Tau Omega social fraternity 
and Phi Kappa Phi honor society, as 
well as the local, state and American 
Bar Associations. He was a life mem- 
ber of the American Law Institute 
and a member of the Lawyer’s Guild. 
Colleagues said he was _ recognized 
widely in Florida as a careful and 
thorough student of the law as well 
as an exceptionally able and aggres- 


sive advocate. The Journal of Crimin- 
al Law, American Law Review, Cur- 
rent Law, Century Law and the Flori- 
da State Bar Journal have published 
his contributions. Yet to be published 
is an article on the Preparation and 
Trial of a Common Law Action, which 
he was asked to write for the Ameri- 
can Bar Association Journal as a re- 
sult of an address he delivered last 
April at the Florida University Law 
College. Mr. Garrett is survived by 
his widow, the former Rosalie Toomer 
of Jacksonville, a son, George P. 
Garrett, Jr., Orlando, two daughters, 
Mrs. A. C. Epps, Richmond, Va., and 
Miss Dorothy Alice Garrett, Orlando; 
a brother, Oliver H. P. Garrett, New 
York City and Los Angeles; four 
sisters, Miss Helen Garrett, Sauger- 
ties, N. Y., Mrs. W. B. Jupp, Plain- 
field, N. J., Mrs. Phillip Harvey, New 
York City and Mrs. Curtis Youmans, 
Delhi, N. Y. 


DAVID W. HEDRICK, formerly of 
Jacksonville, has moved to Orlando to 
become associated in the law practice 
with LeRoy B. Giles along with Wil- 
son Sanders and Fletcher G. Rush, Jr. 

TOM B. STEWART, Jr., a graduate 
of the College of Law, University of 


Florida in June, is entering the prac- 


tice of law in the offices of Fred B. 
Noble, Williams Building, Jackson- 
ville. At the University he was active 
in Phi Alpha Delta Law fraternity 
and is a past Justice of Fletcher 
Chapter. He is the author of an ar- 
ticle on the subject of “Easements” 
published in the July issue of the 
Florida Law Journal. Stewart is the 
son of Tom B. Stewart, practicing at- 
torney of DeLand and the grandson 
of the late Judge Isaac A. Stewart. 

L. WILLIAM GRAHAM, native of 
Gainesville, has been made an associ- 
ate of the law firm of Jordan, Lazonby 
and Dell, following his graduation 
from the University of Florida College 
of Law the past semester. 


H. LEON HOLBROOK, Jr., now is 
associated with Dean Boggs in the 
practice of law in the Barnett National 


Bank Building, Jacksonville. 


WILLIAM A. HERIN, a vice presi- 
dent of the Dade County Bar Asso- 
ciation before the war, is settling back 
in harness as a Miami attorney again 
after service for the last six years 
with the U. S. Navy and as legal rep- 
resentative of the state department 
at Guam. 

The Tampa law firm of TILLMAN, 
MARSICANO & McEWEN, announce 
its dissolution and the formation of 
a new firm, TILLMAN & McEWEN, 
formed by Henry C. Tillman and 
James M. McEwen. Ralph A. Marsi- 
cano, Assistant City Attorney, was the 
third member of the dissolved firm. 

WORTH DEXTER, JR., announces 
the opening of offices for the general 
practice of law at 610 Palmer Bank 
Building, Sarasota, Florida. 

JOHN S. GWYNN, June graduate 
of the University of Florida Law 
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School is now associated with the law 
firm of Ausley, Collins and Truett, 
Tallahassee. 

J. M. SAMPLE and WALLACE 
SAMPLE, former partners in the law 
firm of Sample and Sample, Fort 
Pierce, have announced the dissolu- 
tion of the firm and the establishment 
of separate offices. 

ALAN F. BRACKETT, attorney, un- 
til recently associated with Stephen C. 
O’Connell at Ft. Lauderdale, has 
opened law offices in the Harvey 
Building, West Palm Beach. 

Announcement is made by P. B. 
HUFF and C. 0. WRIGHT prominent 
attorneys of Palatka, that they have 
formed a partnership for the practice 
of law under the firm name of Huff 
and Wright, effective July 1st. Offices 
will be located in the Abstract Build- 
ing, 113 North 4th Street. 

WILLIAM W. STALVEY, former 
field advisor for the Florida Indus- 
trial Commission, has entered general 
practice of law in Tallahassee. 

B. B. MOSS, Haines City, who re- 
ceived a law degree at the University 
of Florida in June, will be associated 
with the law firm of Akerman, Dial 
and Akerman in Orlando. 

LYNN GERALD, of Fort Myers, was 
appointed as Circuit Judge of the 12th 
Judicial Circuit in July, by Governor 
Caldwell, succeeding Judge George W. 
Whitehurst, who served more than 
28 years on the bench. 

Mr. and Mrs. KARLYLE HOUS- 
HOLDER, both graduates of the Uni- 
versity of Florida Law School have 
leased a suite of offices in the Brum- 
ley-Puleston Building, formerly oc- 
cupied by Judge J. G. Sharon and the 
late H. C. DuBose, in Sanford, and 
will occupy this location for the prac- 
tice of law, it was announced by E. F. 
Housholder, Sanford Attorney, who 
said that he will be associated with his 
son and daughter-in-law at this loca- 
tion. 

Formation of a new law firm, 
SAUNDERS, BUCKLEY and O’CON- 
NELL has been announced by the 
three partners, R. R. Saunders, Francis 
K. Buckley and Stephen C. O’Connell. 


All are well known Fort Lauderdale 
attorneys. 


Attorney Erle B. Askew announces 
that THOMAS V. KIERNAN, former 
Assistant Attorney General at Talla- 
hassee, has joined his firm in a new 
law partnership to be known as 
ASKEW, KIERNAN and EARLE, St. 
Petersburg. 


ARTHUR H. COURSEN has an- 
nounced the opening of his law office 
in Suite 206, 605 Lincoln Road, Miami 
Beach. He is associated with E. Max 
Goldstein and Nathaniel J. Klein. 


DANIEL H. REDFEARN, Miami at- 
torney and his brother, Dr. James A. 
Redfearn, Albany, Ga., were two of 
three University of Georgia Alumni 
honored at Athens, Ga., with the 
alumni society’s award for outstand- 
ing service to the alma mater. The 
award, the highest given, is presented 
to two persons annually. An excep- 
tion was made “because of the equal 
prominence and service of the Red- 
fearn brothers.” Redfearn was gradu- 
ated with the class of 1909 and prac- 
ticed law at Albany for 12 years be- 
fore going to Miami in 1926. 

W. L. KIMBALL, prominent Braden- 
ton lawyer and attorney for the city 
of Bradenton, who has practiced law 
there for 30 years has been joined by 
his son, WILLIAM L. KIMBALL, Jr. 
in creation of a law partnership, with 
offices in the First National Bank 
Building. 

JOSEPH A. FITZSIMMONS, at- 
torney, has moved his Fort Lauder- 
dale offices from 212 Southeast Sixth 
Avenue to Rooms 212-214 Maxwell 
Arcade Building. 


A close association in the Marine 
Corps was responsible for the recently 
formed partnership of Edgar G. 
HAMILTON and IRWIN L. LANG- 
BEIN, attorneys at West Palm Beach. 

WILLIAM B. GRIFFITH, attorney, 
has moved his offices from the Hall 
Building to 416 First National Bank 
Building, St. Petersburg, where he will 
be associated with HERBERT L. 
PETERSON, attorney and City Judge. 

VIRGIL B. CONKLING, has opened 
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a law office in the Indian River Ab- 
stract Co. Building, Titusville. 


The law firm of FOWLER-WHITE. 
GILLEN-YANCEY & HUMKEY an- 
nounce the addition of JOSEPH P. 
LIEB as a member of the firm. 


The law firm of CLAYTON and AR- 
NOW, Gainesville, announce that 
HARRY C. DUNCAN has become a 
member and that effective immedi- 
ately the firm will be known as CLAY- 
TON, ARNOW and DUNCAN. 


W. K. ZEWADSKI, member of the 
firm of ASKEW, EARLE & ZEWAD- 
SKI, has announced his withdrawal 
from that firm. Zewadski has opened 
law offices at 406 First Federal Build- 
ing, St. Petersburg. Zewadski has 
been in St. Petersburg since Sept. 15, 
1945, when he was discharged from 
the army. Before the war he practiced 
in Tampa with his father. 


JOS. D. FARISH, who has been a 
practicing attorney at West Palm 
Beach for more than 20 years has an- 
nounced that he and his son, JOS. D. 
FARISH, Jr. have formed a law part- 
nership for the practice of law under 
the firm name of FARISH & FARISH, 
with offices on the 10th floor of the 
Harvey Building, West Palm Beach. 
The younger Mr. Farish is a native of 
West Palm Beach and received his 
education in the public schools there. 
Prior to the war he received his 
Bachelor of Arts Degree at the Uni- 
versity of Florida and after four 
years in the service returned to the 
University, completing his legal edu- 
cation and receiving his Bachelor of 
Law degree. While in the service the 
junior Mr. Farish was a field artillery 
officer serving overseas for over two 
and a half years receiving battle stars 
for action in North Africa, Sicily, 
Normandy, Northern France, Ar- 
dennes, Rhineland and Central Eu- 
rope having landed in Normandy on 
D Day. He was with the Fifth Field 
Artillery in support of the 18th and 
16th Infantry Regiment of the First 


Infantry Division, serving the ma- 
jority of the time as a forward ob- 


server. 


EDWARD I. CUTLER, formerly en- 
gaged in the practice of law at Phila- 
delphia, announces the opening of of- 
fices for the general practice of law 
in the State of Florida at 224-225 
Madison Building, Tampa. 


LEWIS H. HILL, Jr., and ROBERT 
D. HILL, Attorneys, practicing as 
HILL & HILL, 316 First National 
Bank Building, Tampa, Florida, an- 
nounce the addition to their firm of 
Mr. W. M. Dickenson, Jr. The firm 
will hereafter be known as HILL, 
HILL & DICKENSON and will be 
continued at the above address. 


FISHER, FISHER, HEPNER & 
FITZPATRICK, attorneys of Pensa- 
cola, announce the opening of a branch 
office in the Howell Building at Pana- 
ma City, Florida. 


MESSRS. EDWARD H. BROWN and 
REGINALD L. WILLIAMS announce 
the dissolution of the firm of Brown 
and Williams, formerly Prunty, Brown 
and Williams. Mr. Edward H. Brown 
will continue the general practice of 
law at the same location, 1314 Pacific 
Building, Miami 32, Florida. Mr. 
Reginald L. Williams announces the 
opening of his office for the general 
practice of law at Suite 510 First 
National Bank Building, Miami 32, 
Florida. 


MANLEY P. CALDWELL an- 
nounces that MADISON F. PACETTI 
and H. ELMO ROBINSON who have 
been associated with him have become 
members of the firm which will con- 
tinue the practice of law in the Harvey 
Building, West Palm Beach, Florida, 
under the name of CALDWELL, 
PACETTI & ROBINSON. 


BROWN & BROWN, and L. A. 


GRAYSON, announce removal of their 
law offices to First National Bank 
Building, Tampa, Florida. 
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HERMAN ULMER, CHARLES H. 
MURCHISON, and WILLIAM A. 
CARTER, heretofore composing the 
firm of STOCKTON, ULMER & 
MURCHISON, announce that effec- 
tive July 1, 1947, JOHN W. BALL has 
become a member of the firm: which 
will continue the practice of law under 
the same name. Robert B. Hankins, 


John S. Duss, III, Hutchison I. 


Jr., Joseph K. Gillilan and Harold R. 
‘Clark will continue to be associated 
‘with the firm, Barnett National Bank 
Building, Jacksonville, Florida. 


GEORGE L. PATTEN, formerly 
Executive Secretary, Florida Railroad 
Commission, has opened an office in 
Starke, engaging in the general prac- 
tice of law and specializing in practice 
of transportation law before state and 
federal bureaus and commissions. 


Hotel GEORGE 


WASHINGTONE 
300 Rooms with 
Bath and Shower. 

The Wer der Hotel of 

the South. Radie and 

for 
GARAGE in direct 

fonnection lobby. 


«from $3.50 


MAY FLOWER 
300 Reoms with 
Bath and Shower. 

Famed for its hos 
ond favored alike by 
Winter visitors and Com- 
mercial Travelers. Radio, 
GARAGE in direct 

ction with 


conne: 
RATES... trom $3.00 


wee ~ 


125 Rooms with 
Bath and Shower. 
Comple modern...New 
furnishings. 
conditioned Lobby 
and Coffee 
directly “with 
Lobby. 


Hotel PENNSYLVANIA 
formerly The Royal Worth 
300 Rooms with Baths and Showers 
Open all the year. Outstanding hotel service and 


modem conveniences for guests. 


GE service. 


Hotel GEORGE WASHINGTON 


200 Rooms with Baths and Showers 
Open all the year. Radio and every modem cone 
venience and service for summer and winter comfort, 

GARAGE service. 
% Reasonable Rates Posted in Every Room 


ROBERT KLOEPPEL MANAGE MENT 


KLOEPPEL 
Hotels in 
ACKSONVILLE 
| from $2.00 
| 


FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


Volume I, FLORIDA STATUTES, 1941 


containing the general statutory law of the state through 
1941, court rules, and constitutions of the United States 
and Florida; 


Volume II, FLORIDA STATUTES, 1941 


containing the history and revision notes and the annota- 
tions to the statutes, court rules, and constitutions con- 
tained in Volume I. 


Volume III, FLORIDA STATUTES, 1941 


containing helpful and useful matter, including the 
British Statutes in force in Florida, Whitfield’s notes, 
selected Federal laws in general use, and an index to the 
special and local laws of Florida. 


1945 Current CUMULATIVE SUPPLEMENT TO VOLUME I 
1945 Current CUMULATIVE SUPPLEMENT TO VOLUME II 


These volumes and supplements may be obtained NOW from the 
Secretary of State at the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1945 Cumulative Supplements to Volumes I and II—each $3.00 
(to purchasers out of the state—each $3.50) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 


241 TITLES OF THE LAW 


At an average cost 


of 


Less than $2.08 per title 


That Corpus Yuris Secundum ae 
Stands “Today 


241 TITLES of the Law, including such important subjects as: 


AGENCY DAMAGES 

APPEAL & ERROR DEEDS 

ATTORNEY & CLIENT DIVORCE 
BAILMENTS EMINENT DOMAIN 
BANKRUPTCY EQUITY 

BANKS & BANKING EVIDENCE 

BILLS G NOTES EXECUTORS & ADMINISTRATORS 
CARRIERS FEDERAL COURTS 
CONSTITUTIONAL LAW HUSBAND & WIFE 
CONTRACTS INSURANCE 
CORPORATIONS INTERNAL REVENUE 
CRIMINAL LAW JUDGMENTS 


241 Titles of the Law—Each a complete and 
exhaustive treatise of the subject covered— 


the text supported by ALL reported cases from 
1658 to date. 


C.J.S. 
is 


The outstanding buy in law books today. 


THE AMERICAN LAW BOOK COMPANY 


272 Flatbush Avenue Extension 
Brooklyn 1, New York 


THE ENCYCLOPEDIC 
FLORIDA REPORTS 


The simplicity and convenience of its arrangement, 
the numerous separate topics, the running catch- 
lines, make it easy to find the answers to the ques- 
tions of Florida law as pronounced by the Florida 
and Federal Courts. — 


The exhaustive index is an invaluable aid to the en- 
cyclopedic arrangement and the complete table of 
cases opens up every other case in which a similar 
point of law is discussed. 


There are parallel citations not only to the Southern 
Reporter, but to all of the Annotated Report Series. 


Complete in 15 compact, easily handled volumes; 
kept up by Cumulative Pocket Parts. 


Write for easy plan 
of payment— 


THE HARRISON COMPANY 
Law Book Publishers 
Pryor and Hunter Sts., Atlanta 2, Ga. 


HARRISON SERVICE SAVES TIME ®@ 


| 


